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1. About the Medical Indemnity Industry Association of Australia 

The Medical Indemnity Industry Association (MIIAA) is a key voice of the medical indemnity 
industry and therefore of all insured doctors. A key component of the success of the MIAA is 
collaboration with key stakeholders across medicine and the government. 

2. Introduction 

The MIIAA appreciates the opportunity to comment on the Personally Controlled Electronic Health 
Records Bill 2011 and associated legislation (the Bill).  

We note that some of our members have made separate submissions. We do not propose to 
repeat those in this document. 

Please find below our submission. 

3. Timing and consultation 

As a general comment, with such an important initiative for Australian health care, we are 
surprised at the speed of the consultation process and the introduction of the legislation. The 
implementation of the Wave 1 and Wave 2 sites was an excellent idea, however, perhaps there 
needs to be more time to evaluate issues which arise from these sites before the full system is 
introduced. In other words, a further staged process of implementation may be warranted. 

We note that the draft PCEHR Rules are yet to be released, as referred to in section 109, including 
technical and compatible system requirements. We request the opportunity for stakeholders in the 
wider community (and not just the jurisdictional advisory committee) be consulted in relation to the 
PCEHR Rules.  

We note that some of our members have been actively engaged in consultation committees 
involved in the PCEHR and will continue to do so. These consultation arrangements should be 
continued as part of the implementation and review process. 
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4. Funding 

Before system operators, health facilities and health care providers invest in potentially costly 
systems and technology to link with the PCEHR and comply with technical requirements, it would 
be useful to have a longer term commitment by Government to funding the PCEHR. 

It would be common for consumers to ask their medical practitioners questions about the PCEHR, 
and thereby the introduction of the PCEHR may impact on already busy medical practices. There 
are also ongoing reporting and other requirements under the Bill which will incur administrative 
time and cost. 

There should be adequate funding for the training of health care practitioners and financial 
assistance for health care practitioners who choose to “opt in” to the PCEHR for this reason. 

5. Concerns of the health care practitioners 

We believe that making the PCEHR “opt-in” for medical practitioners is a good idea and must be 
maintained. 

Health care practitioners are concerned about a number of issues in relation to the Bill, these 
include the content of the PCEHR, additional costs which will be incurred in relation to the PCEHR, 
additional medico-legal risks, and potential liability for offences and penalties under the Bill which 
are described in more detail below. 

Without adequately addressing these concerns, the number of health care providers who choose 
to “opt in” may be limited, thereby adversely affecting the success of the PCEHR. 

Further information should be provided to health care practitioners in relation to the introduction of 
the PCEHR, including manuals, guidelines, information sheets, etc. Additionally, limited immunity 
from civil liability could be considered for nominated providers in relation to their role in creating 
and managing consumer's records. 

6. Medico-legal issues 

6.1 Forseeability of risk 

The sharing and linking of medical records has the potential to increase the medico-legal risks of 
health care practitioners, and therefore the risk of their insurers. 

An entry made by a health care practitioner in the health summary or in a diagnostic report (which 
is uploaded to the PCEHR) in the context of a specific clinical investigation may be relied upon by 
a larger number of health care providers in a diverse range of clinical situations. For example, a 
doctor may investigate a skin allergy and seek specific diagnostic reports. The report will usually 
focus on that specific investigation, however, that report may be uploaded to the PCEHR and used 
for other purposes. 

This has the potential to increase the class of “neighbours” to whom a duty of care is owed under 
principles of law articulated in Donaghue v Stevenson (1932) AC 562. 

It is important for appropriately qualified health care providers to approve the final content and 
design of the PCEHR and that the content and design continue to be discussion topics at the 
regular medical indemnity workshops. 
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6.2 Liability associated with patient election 

The PCEHR contains a number of rights for consumers to make elections in relation to the content 
of their health information contained within the PCEHR. For example, under the Bill, consumers 
can choose to have a PCEHR under a pseudonym, to not include specific information in the 
PCEHR and/or to include their own information in certain parts of the PCEHR. 

We understand that consumer rights and patient election form an important part of the PCEHR, 
however, this can include additional liability and risk to health care practitioners. For example, it will 
be incumbent on health care practitioners to warn patients of the risks of not including specific 
health information. 

Also, there may be a duty of care for the health care provider to review the full PCEHR in 
assessing the patient. This has the potential to be a burden if the PCEHR has too much 
information on it without a health care practitioner being able to easily and quickly identify the most 
relevant and up to date information. 

Further, consumers may access their PCEHR without any notice to the relevant health care 
provider. Usually a health care provider is involved in the provision of access and has the ability to 
explain the records in person. 

Issues also arise with patients with certain health conditions. Sometimes it could be dangerous for 
patients to influence the content of their medical records. 

6.3 Access to the PCEHR for defence purposes 

Health care practitioners will access, review and may rely upon the PCEHR to treat patients. The 
PCEHR and meta data associated with the PCEHR (identifying who created or amended records 
and when) will become important evidence in the defence of medical claims when an entry was 
made negligently. If the consumer is the claimant, they may not consent to disclosure. 

Sections 68, 69 (1) (b) (iii) and 69 (2) of the Bill are noted, pursuant to which, inter alia : 

(a) A participant in the PCEHR system is authorised to collect, use and disclose health 
information included in a consumer’s PCEHR for purposes relating to the provision 
of indemnity cover for a healthcare provider. 

(b) The System Operator must comply with an order or direction by a court or tribunal to 
disclose health information included in a consumer’s PCEHR to the court or tribunal 
for the provision of indemnity cover to a health provider. 

(c) The System Operation must comply with an order or direction by a Coroner for 
disclosure of health information included in a consumer’s PCEHR to the Coroner. 

Except as mentioned in subsection 69 (1) or (2) a participant in the PCEHR system, or a 
consumer, cannot be required to disclose health information included in a consumer’s PCEHR to a 
court or tribunal, for example, under subpoena. 
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There are a number of limitations in these clauses of concern to medical indemnity insurers: 

(a) The sections refer to “health information included in a consumer’s PCEHR” – the 
issue of access to meta data (required to identify the author and when the entry was 
made) is unclear. 

(b) The phrase “provision of indemnity cover” is not defined. There are a number of 
circumstances where a health care provider (being either a health care practitioner 
or facility) would require access to the PCEHR to defend their conduct. This can 
include medical negligence cases, coronial inquests, review of their conduct in the 
context of unsatisfactory professional conduct and professional misconduct under 
the Health Practitioner Regulation National Law, suspension or termination of 
accreditation with public and private hospitals, investigation into sexual misconduct 
and defending manslaughter charges. Not all of these claims are “indemnified” by 
an insurer. Health care practitioners (and their insurers or in some cases employers 
who self insure, such as the New South Wales Treasury Managed Fund), as a 
matter of procedural fairness, should be able to access such records (at least by 
order or direction of the Court) to defend themselves and/or make cross-claims 
against other health care providers as co-defendants. 

(c) Access can only be provided to “participants in the PCEHR system”. It is unclear if 
this is extended to their legal representatives and insurers. What if they were 
participants but at the time of the claim (noting that medical claims can be 
commenced years later for paediatric cases) they are no longer participants? 

6.4 Penalties 

Health care providers are acutely concerned about the additional obligations imposed upon them 
under the Bill and the level of penalties which are involved. 

With respect, some of the penalties are harsh, notwithstanding the mistake of fact defence of 
section 91. For example, under section 74 (1) a penalty of 100 penalty units applies in relation to 
giving insufficient information to a System Operator to enable the System Operator to identify an 
individual.  

If you want health care providers to participate in the PCEHR, you should consider reviewing each 
and every one of these offences and the penalties which attach to them and the defences and 
exceptions which apply. 

The provision of liability under section 93 for employees, agents or officers of bodies corporate is 
also quite wide. 
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6.5 Privacy concerns of health care providers 

Health care providers are also concerned about the protection of their privacy and particularly 
section 70 of the Bill which enables disclosure of personal health information within the PCEHR for 
example, to Medicare for audit purposes for the protection of public revenue. 

 

Should you have any questions in relation to this submission please contact the writers: 
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